" You cannot rely on fair use to protect a general policy because fair use determinations are made on a case-by-case basis."
It is often suggested that because some of the factors in fair use law have to do with the nature of the work that is being used, the user is required to conduct a fresh (and presumably arduous) legal analysis for each individual work she uses. In that case, it would be impossible to rely on fair use for a general policy or class of uses going forward. But if that were true, there would be no VCR (and no DVR), no Google, no compatible-software industry, and no Daily Show. Each of these relies on the general applicability of fair use every day, and would be crippled if the "case-by-case" legend were true.
In reality, Google is not required to have a lawyer review each Web site its robots crawl before adding the site to its database, nor does Motorola have a full-time legal staff checking whether every program on television qualifies to be recorded on a set-top box. Software engineers rely on case law that allows them to reverse engineer platforms and make compatible programs using fair use. The net effect is that librarians and administrators are made to feel like scofflaws when they rely on fair use and to perceive an inflated risk that they will be found guilty of infringement.
On the moral question, the text of Section 107 is clear: "the fair use of a copyrighted work…is not an infringement of copyright." The fair user is not an infringer who has gotten off the hook by providing an excuse. Her actions are
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just as favored by the law as the teacher who shows a film clip in class. The Supreme Court has recognized the importance of a vigorous defense of copyright exceptions, writing, "defendants who seek to advance a variety of meritorious copyright defenses should be encouraged to litigate them to the same extent that plaintiffs are encouraged to litigate meritorious claims of infringement." 4 On the procedural question, it is true that courts treat a claim of fair use as if it were a defense, asking accused infringers to explain why their behavior is fair.
But the implication that accused infringers will bear a heavy burden is Rights holders often suggest that if they are willing to accept a license fee to permit a practice, then that practice cannot be fair use. It is true that "the effect of the use upon the potential market for or value of the copyrighted work" is one of the four factors in Section 107, but that factor is not decisive. Instead, the Supreme Court has required that it be weighed together with the other three factors "in light of the purposes of copyright." 6 In recent cases, courts have found the use of a work to be fair despite the existence of a licensing market. 7 The DVR is again instructive, as it can record broadcast programming as well as make programs available "on demand" for a fee. Studios and programmers likely coordinate their schedules so that the same program is rarely, if ever, available through both channels, but it seems unlikely that such a coincidence would turn innocent time shifting into shameless piracy.
Section 110 Legends
While fair use has been the subject of misinformation for decades, Section 110 has also come in for some distortion in recent discussions. Here are two of the worst misstatements about Section 110.
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" If a video is marketed for educational use, it cannot be transmitted digitally under 110(2)."
This legend expands the exception in the law far beyond its plain meaning. 
Conclusion
Copyright law can be confusing, but the proliferation of misinformation and misstatements about copyright has made rational discussion considerably more difficult, not to mention chilling beneficial behavior. Hopefully bringing some popular misconceptions to light will help clear the way for a calmer, more reasonable discussion of these issues.
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